INTRODUCTION
After receiving verdicts of not guilty by reason of insanity, John McGee and Ronald Manlen were committed to Michigan mental hospitals. 1 The center for forensic psychiatry later determined that McGee and Manlen were "no longer mentally ill and dangerous" and released them.
2 Shortly after being released, McGee kicked his wife to death 3 and Manlen raped two women. 4 The public outcry that followed these tragic events prompted the Michigan legislature to statutorily authorize the "guilty but mentally ill" (GBMI) verdict in cases where a defendant raises the insanity defense. 5 The verdict permits the jury to find that although the defendant is mentally ill, she is not legally insane, and she may be given a full criminal sentence. A defendant who receives a GBMI verdict must receive appropriate psychiatric treatment while imprisoned.
I. THE PROBLEM OF INSANITY ACQUITTEE RECIDIVISM
Insanity acquittee recidivism is a problem of grave concern for both the criminal justice system and the mental health profession. Although " [i] nsanity acquittees have been the focus of intense study" since the mid-1970s, 11 researchers have found it difficult to determine precise meta-analysis recidivism rates. 12 One source of difficulty is that the actual definition of recidivism varies significantly from study to study: some researchers define recidivism broadly, including any incidents of rehospitalization based on acts for which the acquittee could have been rearrested; 13 others define it more narrowly, only including rearrests.
14 Furthermore, " [l] ocal and jurisdictional nuances [may] have a dramatic effect on the rate[s] of rearrest," 15 thereby making it more difficult for researchers to deduce statistical trends from the recidivism data available.
Despite the methodological inconsistencies among the studies, one general conclusion may be drawn. The recidivism rate of insanity acquittees roughly corresponds to the recidivism rate of the general prison population. 16 Thus, many of the standard risk factors commonly employed to predict criminal recidivism are equally applicable 11 Victoria L. Harris, Insanity Acquittees and Rearrest: The Past 24 Years, 28 J. AM.
ACAD. PSYCHIATRY & L. 225, 225 (2000) . 12 See id. at 229-30 ("Numerous articles have commented on the difficulty of comparing the rearrest rates of insanity acquittees."). 13 See, e.g., Marnie E. Rice & Grant T
. Harris, A Comparison of Criminal Recidivism
Among Schizophrenic and Nonschizophrenic Offenders, 15 INT'L J.L. & PSYCHIATRY 397, 404 (1992) (defining recidivism as including "any acts which brought the offender back to [the] hospital, but for which the offender could have been criminally charged"). 14 See, e.g., Harris, supra note 11, at 230 (noting that rehospitalizing (rather than rearresting) an offender poses problems for recidivism analysis). 15 Id. 16 See In re George L., 648 N.E.2d 475, 480 (N.Y. 1995) J. 306, 309 (1983) (describing the statements of Dr. Jay LeBow, a panelist at an Illinois Bar Association forum on the insanity defense, who asserted that the recidivism rate of insanity acquittees is substantially lower than the recidivism rate of convicted defendants). [Vol. 154: 399 to insanity acquittees. 17 Past criminal violence is of particular salience as "the clinical consensus is that a history of violent behavior in an individual is the single best predictor of future violence." 18 This suggests that an insanity acquittee's history of prior violence-and not her mental illness per se-will increase the likelihood that she will act violently in the future. If, as many researchers assert, insanity acquittees as a class are no more violent than convicted defendants, 19 then the similarity between the recidivism rates makes sense: "the number and nature of prior violent acts," and not one's diagnosis, is the most accurate predictor of future violence. 20 However, several important factors distinguish imprisonment from PIAC and make the insanity acquittee recidivism rate more troubling.
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First, state legislatures have adopted various statutes to deal with the problem of convicted recidivists. 21 By 1992, the federal system and all fifty states had enacted some form of sentence-enhancing recidivism statute.
22
Although the effectiveness of such laws is hotly debated, 23 the fact remains that institutional mechanisms are in place to deal with repeat convicted offenders. Under a "three strikes law," for example, a third-time convicted felon generally will be subjected to a substantially longer term of imprisonment.
24
17 See Harris, supra note 11, at 226 (" [R] earrest among insanity acquittees [is] likely to be influenced by factors that influence repetitive criminal behavior . . . . Past criminal behavior, age, and gender have consistently been shown to be highly influential factors in the determination of future criminal behavior."). 18 Ingber, supra note 16, at 295. 19 See Bernard L. Diamond, The Psychiatric Prediction of Dangerousness, 123 U. PA. L.
REV. 439, 448 (1974) (noting "the lack of a clear-cut association between mental illness . . . and dangerous behavior"); Slobogin, supra note 7, at 504 (" [T] here is only a very weak correlation between severe mental illness and violent behavior . . . ."). 20 Slobogin, supra note 7, at 504. REV. 99, 105 (1971) (arguing that recidivism statutes fail both to deter repeat offenders and to protect the public adequately). 24 See, e.g., CAL. PENAL CODE ANN. § 667(b) (West 1999); Ewing v. California, 538 U. S. 11, 20, 30-32 (2003) (upholding the defendant's sentence of twenty-five years to life for stealing three golf clubs under California's three strikes law); State v. Oliver,
In contrast, there is no similar guarantee of incapacitation in the context of insanity acquittee recidivists. Most likely, a reoffending acquittee will be reinstitutionalized. Unlike the statutorily imposed sentence enhancement that a convicted recidivist will receive, however, the length of an acquittee's confinement is far less definite. 25 Perhaps a court will consider an acquittee's past recidivism when it eventually decides whether or not to release her. However, recidivism will be only one factor among many that the court will take into account in assessing the current dangerousness of an acquittee and her suitability for release. 26 Furthermore, and perhaps most significantly, consideration of recidivism in a release decision may raise constitutional issues that will prevent the continued confinement of an insanity acquittee who still poses a danger to society. In Foucha v. Louisiana, the United States Supreme Court held that under the Due Process Clause of the Fourteenth Amendment, a state may not continue to hold an insanity acquittee who is still considered dangerous but is no longer mentally ill. 27 The Court reiterated the rule it set forth in Jones v. United States that a "'committed acquittee is entitled to release when he has recovered his sanity or is no longer dangerous,' i.e., [that] the acquittee may be held as long as he is both mentally ill and dangerous, but no longer."
28 Thus, if a judge were to prolong an insanity acquittee's confinement solely because the acquittee was a known recidivist, such action would violate Foucha if the acquittee were no longer considered mentally ill.
29 Therefore, although recidivism will generally guarantee 745 A.2d 1165, 1167-68 (N.J. 2000) (affirming a third-time offender's sentence of life imprisonment without parole after he was convicted of first degree robbery and aggravated assault under New Jersey's three strikes law). 25 Because an insanity acquittee may only be committed so long as she is both mentally ill and dangerous, Jones v. United States, 463 U.S. 354, 368 (1983) , the length of an acquittee's confinement is unpredictable: she may be committed for only a few weeks or perhaps indefinitely. See, e.g., People v. Pastewski, 647 N.E.2d 278, 283 (Ill. 1995) (allowing an acquittee's past recidivism to enhance his maximum commitment period, but noting that the acquittee "may be released anytime he regains his sanity" v. Randall, 532 N.W.2d 94, 106-07 (Wis. 1995) (interpreting Foucha to permit the continued confinement of an insanity acquittee based on dangerousness alone, as long as the commitment is limited to the maximum term the acquit-a longer sentence for a convicted offender, the role recidivism will play in determining the length of an acquittee's confinement is less definitive. A second factor that distinguishes insanity acquittee recidivism from convicted offender recidivism-and makes the similarity in recidivism rates more troubling-is that PIAC focuses on treating the problems of acquittees, whereas ordinary imprisonment does not specifically seek to rehabilitate prisoners.
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In Jones, Justice Powell observed that PIAC is intended to "treat the individual's mental illness and protect him and society from his potential dangerousness." 31 Thus, one would hope that when the acquittee is eventually released from confinement (i.e., she is no longer considered both mentally ill and dangerous), many of the problems that resulted in commitment would be resolved, or at the very least, substantially improved. 32 The rehabilitation efforts of the PIAC system should, in theory, improve the irrational thought process that led the acquittee to commit criminal acts that resulted in her initial commitment. The same hope cannot be fostered with regard to the prison system, which values retribution and incapacitation over the rehabilitation of inmates. similar rates of post-release recidivism among the two groups of offenders? The premature release of insanity acquittees and postrelease medication noncompliance are two possible explanations.
A. Inaccurate, Premature Release Decisions
An acquittee must be released from PIAC when she is adjudged no longer to be both mentally ill and dangerous.
36 Expert testimony regarding the acquittee's current mental health and future dangerousness will often be decisive in the release decision. 37 However, the ability of experts to predict accurately the mental stability and safety of an acquittee upon release from the hospital is questionable. Studies on expert risk assessment suggest different rates of accuracy, 38 the most favorable study reporting that expert predictions are correct just over fifty percent of the time. 39 Thus, approximately half of all insanity acquittees will either be prematurely released or unnecessarily confined.
Although the development of more advanced actuarial risk assessment tools may improve the accuracy of experts ' predictions, 40 inherent limitations remain that will inevitably produce some inaccurate decisions. No expert can account for every future precipitating factor that may cause an insanity acquittee to decompensate and act dangerously. The mind is exceedingly complex, and psychological diseases are not amenable to precise scientific explanation. Thus, even the most experienced expert, utilizing the most advanced tools, will find it 36 Jones, 463 U.S. at 368. 37 Many state statutes require that mental health professionals evaluate the acquittee and report their findings to the court before a release decision is made. See, e.g., HAW. REV. STAT. § 704-414 (Supp. 2004) difficult to assess the future behavior of many acquittees. 41 This is particularly true when the only context in which the acquittee has been observed is the safe, controlled environment of the hospital.
Although inaccurate release decisions certainly affect the rate of insanity acquittee recidivism, solutions to this problem are beyond the scope of this Comment, 42 which focuses on post-release means of reducing recidivism.
B. Post-Release Medication Noncompliance
Professor Stephen Morse has opined that "[i]n the case of seriously crazy people, whose irrational practical reasoning leads to the intent to do harm, ameliorating the crazy thinking through proper medication should in fact reduce the risk of harmdoing."
43 If Morse's postulation is accurate, then what accounts for the recidivism of insanity acquittees after they have been released from the hospital and their sanity presumably has been restored?
The most sensible explanation is that many insanity acquittees fail to abide by the treatment regimen developed for them while they were hospitalized. For a mentally ill individual, medication compli- ance is the most effective means of avoiding relapse. 44 Frequently, an acquittee's failure to consistently take her medication results in a "revolving door" patient:
After being involuntarily hospitalized and stabilized on medication, such patients no longer meet the dangerous criterion for commitment. Sometime after release, however, they start to question both the value and necessity of their medications and eventually stop taking them. Predictably, their condition deteriorates to the point at which they again require inpatient care. For too many patients, this becomes a vicious cycle that is never broken. 
A. Approaches Aimed at Enhancing Medication Compliance
Since the advent of psychotropic medication, states have grappled with the problem of ensuring that insanity acquittees abide by their treatment regimens after release. Two primary methods of dealing with medication noncompliance have gained popular support in a number of states: taking medication compliance into account in making release decisions, and implementing conditional release programs.
Taking Medication Compliance into Account in Making Release Decisions
Courts that take medication compliance into account in making release decisions will assess the acquittee's sanity and dangerousness by (1) evaluating the acquittee in an unmedicated state, or (2) defining dangerousness in terms of post-release medication compliance.
a. Evaluating the Acquittee in an Unmedicated State
In an effort to minimize insanity acquittee recidivism, a minority of courts, in making release determinations, will consider whether the acquittee's mental stability or nondangerousness is solely dependent upon continued compliance with a medication regimen. In State v. Zarrella, a Rhode Island superior court held that when deciding if an acquittee should be released from PIAC, "medication and treatment should [not] be considered on the issue of either present sanity or dangerousness."
48
Although adopting such an approach will most likely reduce insanity acquittee recidivism, it is highly problematic because it will result in the indefinite commitment of a significant number of acquittees who are capable of functioning safely in society if properly medicated. A substantial percentage of insanity acquittees suffer from a psychotic mental disorder.
49 Psychosis refers to a mental state char- Guilty by Reason of Insanity in New York State, 1971 -1976 acterized by a gross loss of contact with reality, and it is a feature of various mental disorders, including schizophrenia, schizoaffective disorder, and delusional disorder.
50
Antipsychotic medications have a "powerful ameliorative effect on active psychotic symptoms" 51 and are the most effective treatments known to date for such illnesses.
52
The average insanity acquittee will be treated with antipsychotic medication during her post-acquittal commitment.
53
In most cases, after an initial phase of trial and error, 54 the treating medical professionals will settle upon an effective course of medication that successfully alleviates or substantially reduces the patient's psychotic symptoms and ultimately restores her sanity.
55
Requiring such a patient to demonstrate her sanity in an unmedicated state will likely be unsuccessful. The mental health community has yet to develop an effective, nonpharmacological means of restoring a psychotic patient's mental health.
56
Thus, it will essentially be impossible for a substantial number of acquittees ever to establish their sanity if they are evaluated without medication. " [I] t is senseless to deny persons fully functional on medication their rightful place in (1979) Moreover, evaluating acquittees in an unmedicated state provides acquittees with the perverse incentive to "gamble" with their mental health and stop taking their medication.
58
This is an inappropriate and ineffective response to the recidivism dilemma.
In addition, assessing the sanity of the acquittee in an unmedicated state is inconsistent with the way the law evaluates mentally disordered offenders in other contexts. When determining if a defendant is competent to stand trial or face execution, many courts do not differentiate between unmedicated competence and medicated competence. 59 In fact, the Supreme Court has held that under certain circumstances, states may forcibly medicate an incompetent defendant for the sole purpose of restoring her competence to stand trial. the Government involuntarily to administer antipsychotic drugs to a mentally ill defendant facing serious criminal charges in order to render that defendant competent to stand trial." 539 U.S. 166, 179 (2003) . In order to forcibly medicate, the following conditions must be met: (1) the treatment must be medically appropriate; (2) the treatment must be "substantially unlikely to have side effects that may undermine the fairness of the trial"; and (3) taking into account less intrusive alternatives, the treatment must be "necessary significantly to further important governmental trial-related interests." Id. The Supreme Court has yet to decide whether the state may forcibly medicate a mentally ill defendant for the sole purpose of restoring the defendant's competence to be executed. govern both of them. Furthermore, from a pragmatic viewpoint, it makes perfect sense to evaluate a defendant's competence in a medicated state but to assess an acquittee's sanity in an unmedicated state; public safety is implicated in the latter context, but not the former. However, the mere fact that states are permitted to forcibly administer antipsychotic drugs to incompetent defendants suggests that psychotropic medication plays an invaluable role in restoring the mental health of mentally ill individuals. It is inconsistent to allow the state to benefit from the effectiveness of antipsychotic medication in the competency context, but to withhold the same benefit from the acquittee in the insanity release context.
b. Assessing Future Dangerousness in Terms of Post-Release Medication Compliance
Other courts have concluded that an insanity acquittee's likelihood of complying with a treatment program and her history of prior relapses are appropriate factors to consider when determining if the acquittee should be released. 62 The Nebraska legislature considered a similar approach in 1993 by proposing a bill that purported to "make[] failure to comply with treatment or to take prescribed medication appropriate evidence for the court to consider in assessing [an acquittee's] dangerousness."
63
Considering whether an acquittee is likely to comply with a treatment regimen is a logical means of minimizing insanity acquittee recidivism. If post-release medication noncompliance substantially contributes to such recidivism, then courts should be able to take this factor into account when determining whether an insanity acquittee will pose a danger to society upon release. In practice, however, prethat a defendant is legally insane if "the defendant, as a result of a severe mental disease or defect, was unable to appreciate the nature and quality or the wrongfulness of his acts." 18 U.S.C. § 17 (2000) . 62 See Williams v. Wallis, 734 F.2d 1434 , 1437 -38 n.4 (11th Cir. 1984 f an acquittee is no longer dangerous only because he or she is on medication or in a structured environment, then clearly whether he or she will take his or her medication or be in a structured environment after release can and should be considered prior to release. REV. 837, 856 (1993) . The bill was never signed into law.
dicting whether an acquittee will continue to take her medication is quite difficult and may result in the unjustified and inequitable confinement of acquittees. As Part I.A discussed, mental health experts often make inaccurate predictions and, if anything, tend to overpredict the future dangerousness of insanity acquittees.
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Moreover, courts often rely on weak evidence in predicting future compliance, particularly in the case of first-time insanity acquittees where courts do not have a history of compliance to consider in evaluating the acquittee. 66 But the fact that an insanity acquittee could stop taking her medication at any time merely establishes that the acquittee has free will. It does not establish that, if released, an acquittee would stop taking her medication. Refusing to release an acquittee on the basis of such tenuous evidence is inequitable, particularly in the case of Ricky Perez, who, as the evidence established, had been "a model patient for over eleven years" and had "successfully functioned in society as a peaceful, law abiding citizen while on many weekend and ten day passes." 67 Furthermore, in the cases in which an insanity acquittee has already been deemed sane, 68 it is unnecessary to assess the acquittee's dangerousness and thus take medication compliance into account. Although courts may certainly take medication compliance into account in assessing the dangerousness of an insanity acquittee, they should (1) only base their predictions on substantiated evidence, such as an acquittee's prior history of noncompliance or express "threats of future noncompliance," 71 and (2) only make such predictions when dangerousness is a constitutionally relevant issue (i.e., when the acquittee has not been deemed sane).
Implementing Conditional Release Programs
In recent years, a number of states 72 and Congress 73 have adopted statutes providing for the conditional release of insanity acquittees from the hospital. Conditional release statutes generally "authorize the release of an insanity acquittee upon such conditions of medical care or treatment as the court deems appropriate to ensure that the acquittee will not present a danger to himself or others, such as a regimen of medication."
74 If an acquittee fails to abide by the prescribed treatment regimen, the state may revoke the conditional release and rehospitalize the acquittee.
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Upon first glance, conditional release programs seem to be a logical response to the problem of insanity acquittee recidivism. Closer examination of conditional releases, however, reveals that they can be constitutionally problematic. Before evaluating the flaws of conditional release provisions, it is important to reiterate the constitutional standard for PIAC: " [D] In the PIAC context, the purpose for committing the acquittee is to deal nonpunitively with her mental illness and dangerousness. Thus, if either the acquittee's illness or her dangerousness is alleviated, the state loses any interest in continuing to confine the acquittee under the rubric of PIAC. Insanity and dangerousness are two distinct concepts and only their concurrent presence justifies commitment.
77 All too often, courts and legislatures conflate the two concepts, defining insanity in terms of dangerousness and vice versa.
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Although insanity and dangerousness may be interrelated in some individuals, that is not always the case; it is perfectly plausible for a person to be sane and dangerous or insane and nondangerous.
The conditional release of insanity acquittees can violate the constitutional standard for PIAC in a number of important ways. First, under some conditional release statutes, an insanity acquittee must be found nondangerous before the state will conditionally release her. S. 71, 80 (1992) , that a state may not confine an insanity acquittee who, though possibly dangerous, is no longer mentally ill).
78 For example, the California conditional release statute defines sanity as no longer being "a danger to the health and safety of others, due to mental defect, disease, or disorder." CAL. PENAL CODE § 1026.2(e) (West Supp. 2005 But, if the acquittee is adjudged nondangerous at the end of her inpatient commitment, then the state has no further interest in limiting the acquittee's liberty, as an inpatient or an outpatient. Although the state may wish to monitor the acquittee to ensure that she is in fact nondangerous, it may not do so by prolonging PIAC-even on an outpatient basis-when the initial justificatory grounds for commitment (i.e., concurrent presence of insanity and dangerousness) no longer exist. The state could resort to civil commitment if the requisite criteria were met, 81 but PIAC of any form would no longer be permissible.
Second, even if the initial conditional release could be construed as constitutional, the revocation procedures followed in many states certainly are not. The California statute governing revocation of conditional release does not require a finding of dangerousness before the acquittee may be rehospitalized. 82 In In re McPherson, an appellate court in California held that the statute's failure to require a finding of dangerousness was not the result of a "legislative oversight." 83 Rather, the court noted, the state may revoke an insanity acquittee's conditional release upon determining that the acquittee "requires extended inpatient treatment" or that she "refuses to accept further outpatient treatment and supervision."
84 Under the California court's interpretation of the statute, therefore, dangerousness is not a prerequisite to recommitment.
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In response to the California courts' interpretation of the state's conditional release statute, the San Diego County Conditional Release Program (CONREP) has revoked the conditional release status of acquittees who never violated the law while they were outpatients. cion that an insanity acquittee is no longer taking her antipsychotic medication or regularly attending therapy sessions.
87
In one case, "CONREP sought revocation of [an acquittee's] outpatient status even though the patient had not committed any criminal act or violated any terms and conditions of his outpatient status." 88 In justifying the revocation, CONREP asserted that the acquittee lacked insight into his mental disorder and was "medically fragile." 89 California's approach to the revocation of an insanity acquittee's conditional release status is unconstitutional. As previously noted, the state's nonpunitive interest in confining and monitoring an insanity acquittee is inextricably tied to the continued existence of a mental disorder that renders the acquittee dangerous. If the acquittee is simply mentally ill, but not dangerous, the state's PIAC interest is terminated. 90 The state may pursue civil commitment if its law permits the involuntary commitment of a nondangerous mentally ill person for the purpose of treatment. 91 However, PIAC in any form for an acquittee who is no longer dangerous is impermissible.
A third critique of the conditional release system is that by "retain[ing] indeterminate control over insanity acquittees . . . [it] inflicts impermissible punishment" on a group of offenders who have proven beyond a reasonable doubt that they are not criminally responsible. 92 Most conditional release programs require that acquittees live in a particular residence, take certain medications, receive therapy at specified times and places, refrain from the use of alcohol and are often made without regard for the constitutional requirement that the state may only exercise control over insanity acquittees who are both mentally ill and dangerous). 95 The primary purpose of a punitive system is to punish an offender for committing a specific crime. See generally REISNER ET AL., supra note 54, at 525-27 (discussing rationales for criminal punishment based on the commission of a particular act). Systems that govern the release of insanity acquittees may not be punitive in nature because the acquittee has not been found guilty of committing a crime and therefore may not be punished. Rather, one of the main reasons the acquittee is confined is so that she may be rehabilitated. See id. at 530-31 (implying that confinement provides for rehabilitation and incapacitation). Rehabilitation focuses on helping the acquittee through counseling, medication, training, etc., to change her behavior so that she may be safely reintegrated into society. fer from more severe and pervasive mental disorders and are therefore more dangerous than acquittees who commit minor offenses. However, courts sometimes consider the fact that the acquittee committed a homicide to be the "foremost" piece of evidence in assessing the acquittee's current dangerousness. See, e.g., Warren v. Harvey, 632 F.2d 925, 934 (2d Cir. 1980) (pointing out that the acquittee had already "committed the most extreme form of violence"); State v. Perez, 563 So. 2d 841, 845 (La. 1990) ("When the crime is a serious one like murder, a court should be especially cautious before releasing an insanity acquittee."). These courts will also discount the fact that a homicidal acquittee has not behaved violently while committed, noting that the acquittee has been in custody and thus her dangerousness cannot be properly assessed. See, states are employing conditional release as a punitive-rather than a rehabilitative-means of dealing with acquittees. This approach directly conflicts with the Supreme Court's holding in Jones:
[Because the acquittee] was not convicted, he may not be punished. His confinement rests on his continuing illness and dangerousness. Thus, . . . no matter how serious the act committed by the acquittee, he may be released . . . if he has recovered. In contrast, one who committed a less serious act may be confined for a longer period if he remains ill and dangerous. There simply is no necessary correlation between severity of the offense and length of time necessary for recovery.
99
Thus, although conditional release seems to be a practical solution to the problem of insanity acquittee recidivism, certain release statutes violate the constitutional standards for acquittee commitment established in Jones and Foucha and are impermissibly penal in nature.
B. Approaches that Attack the Validity of the Insanity Defense Itself
The second general category of approaches to reducing insanity acquittee recidivism entails modification of the insanity defense itself. Modifications include adoption of the guilty but mentally ill (GBMI) verdict and complete abolishment of the insanity defense.
The Adoption of the Guilty but Mentally Ill Verdict
In response to highly publicized violent acts of recidivism committed by insanity acquittees, 100 several states adopted the GBMI verdict as an alternative to a finding of legal insanity. 101 The GBMI verdict pere.g., Warren, 632 F.2d at 934 ("[T]he lack of evidence that appellant has engaged in more recent violent acts or threats must be viewed in light of the fact that he has been in custody ever since he killed his neighbor."). Although the commission of a prior violent act is certainly probative of current dangerousness, it cannot be the sole piece of evidence relied upon by courts. If that were the case, then acquittees who committed homicide would be deemed perpetually dangerous, regardless of the strides they made while committed. The fact that some courts rely on an acquittee's prior homicide as the "foremost" piece of evidence in assessing an acquittee's current dangerousness suggests that the motivation behind the confinement may be more punitive than rehabilitative. mits a jury to find that a defendant is mentally ill, yet criminally responsible for the crime charged. 102 The defendant must then receive proper psychological treatment while imprisoned.
103
The GBMI verdict is a "useless, confusing alternative" to the insanity defense.
104
A mentally ill defendant who does not meet the legal criteria for insanity and is convicted of a crime will receive psychopharmacological treatment in prison regardless of the availability of a GBMI verdict.
105
Thus, there is no meaningful distinction between a defendant who receives a GBMI verdict and one who receives a straightforward guilty verdict. In fact, in some jurisdictions, a person receiving a GBMI verdict may even be executed.
106
The only plausible explanation for the widespread adoption of the GBMI verdict is that legislatures hope it will induce juries to return GBMI verdicts in cases where they ordinarily would have acquitted the defendant by reason of insanity. [Vol. 154: 399 to avoid finding a defendant not guilty by reason of insanity in cases in which legal insanity appears justified" 108 is an inappropriate means of reducing insanity acquittee recidivism. If the insanity defense is available and the defendant meets the requisite criteria, then she should be able to take full advantage of it. The GBMI verdict distracts juries from evaluating the appropriateness of the insanity defense in a particular case and dupes them into believing that they are striking a fair balance between public safety and the mental health needs of the defendant. In reality, they may be imprisoning defendants who do not meet the requirements for criminal responsibility.
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Complete Abolishment of the Insanity Defense
Four states have completely abolished the insanity defense and admit evidence of mental illness only to negate mens rea. 109 Complete abolishment of the insanity defense is an overreaction to the recidivism problem. It fails to take into account the fact that some offenders are truly not capable of rational thought and are thus unable to be deterred by the criminal law. In an effort to protect public safety, such an approach utterly ignores the mental capacity of the offender and inappropriately attaches criminal blame and punishment to undeserving defendants.
Admitting evidence of mental illness to negate criminal intent is an inadequate replacement for the insanity defense. To be acquitted under this approach, a defendant must establish that her mental incapacity prevented her from formulating the requisite mens rea to commit the crime. 110 The classic example is the man who strangles his 'Y 253, 255 (1999) ("This approach permits a defendant to introduce expert psychiatric witnesses or evidence to litigate the intent ele-wife to death, but-as a result of mental illness-believes that he is squeezing a lemon. 111 His mental illness prevents him from possessing the intent to kill, and the mens rea necessary for homicide is negated. But in reality, "defendants rarely lack mens rea because they believe they are squeezing a lemon."
112 Rather, most mentally ill defendants commit crimes intentionally, but do so for crazy reasons (e.g., they heard voices commanding them to kill).
113
Thus, the mens rea approach is an unsatisfactory alternative to the insanity defense and "unfairly punishes people who are completely unable to understand the nature and consequences of their actions." 114 * * * Thus far, I have examined five approaches adopted by states to reduce insanity acquittee recidivism. The first three approaches aim at ensuring that insanity acquittees abide by their medication regimen after release.
115 I concluded that evaluating acquittees in an unmedicated state when making release decisions is both impractical and inequitable. The remaining two methods (taking medication compliance into account when assessing the dangerousness of an acquittee and implementing conditional release programs) are effective means of reducing insanity acquittee recidivism, but only if they are applied in an equitable fashion and in accordance with constitutional norms.
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In addition, I have concluded that the two methods that attack the validity of the insanity defense itself (the GBMI verdict and the complete abolition of the insanity defense) are inadequate.
117 Studies of the GBMI verdict demonstrate that it does not alter the number of inments of the crime. If the evidence negates the requisite intent, the defendant is entitled to an acquittal.").
111 See MODEL PENAL CODE § 4.01 cmt. 2 (1980) (providing the lemon example dividuals found not guilty by reason of insanity, and thus it has no effect on the rate of insanity acquittee recidivism. 118 Even if the GBMI verdict reduced the number of acquittals by reason of insanity, it would do so at the unjustifiable cost of imprisoning individuals who are not criminally responsible for their actions. Similarly, abolishing the insanity defense places criminal blame and punishment on an undeserving class of offenders.
III. A NEW APPROACH TO INSANITY ACQUITTEE RECIDIVISM
I propose a new means of dealing with insanity acquittee recidivism which, in conjunction with certain methods currently employed by the states, 119 would serve as an effective "external accountability control[]" 120 for acquittees. Before I set forth my proposal, it is necessary to delineate five key assumptions that I have made in its development.
A. The Assumptions
First, the insanity defense is a valid affirmative defense. Although opponents of the insanity defense claim that it produces inaccurate verdicts, is overused, and permits guilty people to avoid punishment, 121 such criticism is untenable. -142, 229-62 (1994) (explaining why avoidance of punishment is an erroneously perceived result of the insanity defense); see also Morse, supra note 113, at 797 ("Insanity acquittals are far too infrequent to communicate the message that the criminal justice system is 'soft' or fails to protect society.").
and punishment are justified only if the defendant deserves them."
123
The "actor's responsibility as a moral agent" is a "basic precondition for desert."
124 Thus, if a person, because of a severe mental illness, does not possess the requisite capacity for rationality, she cannot be considered responsible for her actions or deserving of criminal blame and punishment. The insanity defense properly reflects the notion that a defendant whose mental disorder renders her irresponsible is not in fact culpable.
Second, there are genuine differences between convicting a defendant and sending her to jail, and acquitting a defendant by reason of insanity and hospitalizing her. In the case of the convicted defendant, society has deemed her criminally responsible for her actions. Because she is fully culpable for her behavior, society may "extinguish" her "right to freedom from confinement" and imprison her for an established period of time. 125 The insanity acquittee, however, has been found criminally nonresponsible. The state may confine the acquittee-not because she is culpable, but because she is nonresponsibly dangerous. 126 The length of her commitment will not depend on the severity of the crime she committed. The distinction between criminal conviction and acquittee hospitalization is significant, and it plays an indispensable role in my proposal.
Third, insanity and dangerousness are two distinct concepts. Admittedly, at the time of initial commitment, an acquittee is presumably both insane and dangerous. 129 480, 493-94 (1980) . 126 See supra text accompanying notes 76-77, 99 (explaining that acquittees may only be confined so long as they are both mentally ill and dangerous). 127 Although this statement is true in theory, it is not always so in practice. See
Ronald Roesch & James R.P. Ogloff, Settings for Providing Criminal and Civil Forensic
Mental Health Services, in MENTAL HEALTH AND LAW, supra note 51, at 191, 199 (noting a study that compared the length of time for which insanity acquittees were confined to the sentences of defendants who were found guilty after raising the insanity defense, and that the study found that insanity acquittees, with the exception of murder cases, were "confined for considerably longer periods of time"). Some state statutes explicitly provide that "commitment of acquittees be limited to the maximum sentence the acquittee would have received had he or she been found responsible for the crime charged." REISNER ET AL., supra note 54, at 842. 128 Jones v. United States, 463 U.S. 354, 369 (1983) . 129 See id. at 363-64 ("A verdict of not guilty by reason of insanity establishes two facts: (i) the defendant committed an act that constitutes a criminal offense, and (ii) ers whether or not to release the acquittee, it is perfectly plausible that she may be sane and dangerous, or insane and nondangerous. Although states sometimes take one factor into account in assessing the existence of the other (e.g., the acquittee is still mentally illtherefore, she must also still be dangerous), this approach is neither required nor appropriate in all cases. 130 The distinction between sanity and dangerousness is particularly important to the validity of my proposal because my proposal only applies to those acquittees pronounced sane at the time of release. Thus, if an acquittee is deemed mentally ill but nondangerous upon release, my proposal would not govern her post-release recidivism. 131 Fourth, my proposal only reaches acquittees who are mentally ill when they recidivate. Acquittees who maintain their sanity but continue to commit crimes after release are quite clearly responsible and should be dealt with according to the standard rules of the criminal justice system. Fifth, I am presuming that the prima facie case of the recidivist crime the acquittee is charged with has been proven. Thus, the only element in dispute is whether the acquittee possesses a valid affirmative defense based upon her mental state at the time of the crime.
B. The Proposal: Abolishing the Insanity Defense for Certain Acquittee Recidivists
My basic proposal is the following: if an insanity acquittee, who is judged sane at the time of release from PIAC, subsequently commits a crime while mentally ill, she will be unable to raise the insanity defense.
he committed the act because of mental illness. . . . [T] hese findings constitute an adequate basis for hospitalizing the acquittee as a dangerous and mentally ill person.").
130 See Carlisle v. State, 512 So. 2d 150, 160 (Ala. Crim. App. 1987 ) (ordering the release of a mentally ill but nondangerous acquittee). 131 I believe, however, that in practice states release very few acquittees whom they consider to be insane but nondangerous. Accurate dangerousness predictions are very difficult to make. Clinicians will often overpredict dangerousness, "especially when the consequence of a finding of dangerousness is that an obviously mentally ill patient will remain within their control." Carlisle, 512 So. 2d at 159 (quoting Jones, 463 U.S. at 378-79) (internal quotation marks omitted). Furthermore, the mental stability of an acquittee is often a factor considered in making the dangerousness prediction itself. Thus, although no data are currently available on this issue, I contend that nondangerous, mentally ill acquittees make up a small minority of acquittees released from PIAC. The scope of my proposal, then, is still quite broad and will effectively reach most acquittee recidivists.
Generally, when an insanity acquittee is released, she has been deemed sane by the state. 132 This finding of sanity entails a recognition that the acquittee now possesses the capacity for rationality and the ability to be guided by reason. 133 In this rational state, the acquittee is capable of comprehending that she previously committed a crime while suffering from a severe mental disorder, and, if proper precautions are not taken, that she may potentially become insane (and dangerous) again.
134 Accordingly, she must take all steps within her power to prevent herself from deteriorating into a state of mental instability. My proposal would require the acquittee to abide by the following mandates upon release from PIAC.
First, the acquittee must strictly adhere to the treatment regimen that was developed for her while she was hospitalized. Medication compliance is the single most important factor in avoiding mental illness relapse.
135 Thus, even if the acquittee dislikes the side effects of her medication, she must continue to take it.
136 She must also comply with any other form of treatment that her doctors have prescribed for CRIMINAL INSANITY 210-11 (1972) )). 134 It is often asserted that many mentally ill people (particularly schizophrenics)
do not have insight into their disorders, and thus do not believe they are mentally ill. See Manahan, supra note 44, at 20 & n.123 (noting that many mentally ill people are not aware of their mental illness). This should not be a concern for the group of acquittees my proposal is targeting. Once an acquittee has regained her sanity she is capable of rational thought and will thus be able to understand the effects of her illness and the proper ways to manage them. 135 See id. at 20 ("Systems that are successful in keeping individuals with mental illness out of the hospital have found medication compliance to be the single most important factor in achieving such success."). 136 I am not minimizing the side effects that a patient may suffer from antipsychotic medication. However, the advent of atypical antipsychotic medications, which have a lower risk of the side effects that are generally associated with traditional medicines, provides patients with less-unpleasant options. See REISNER ET AL., supra note 54, at 28-29, 948-49 (discussing the impact of the new antipsychotic medications on rightto-refuse jurisprudence); SPEAKING, supra note 52, at 18 (explaining that newer antipsychotic drugs have a lower risk of tardive dyskinesia, a serious side effect of traditional medicines). Furthermore, "[a]lthough the side effects of medications for treatment of mental disorders are real and should not be underestimated, the overall benefit of the effectiveness of such medication in helping people with mental illness live as nondangerous, functioning members of society seems to outweigh the side effects' negative impact." Manahan, supra note 44, at 20.
her (e.g., participating in cognitive behavioral therapy, self-help groups, or vocational training). In addition to rigorously adhering to a specified treatment regimen, the acquittee must actively work to eliminate any potentially destabilizing risk factors from her life. She must refrain from drinking alcohol, 137 ingesting narcotics, 138 and smoking nicotine. 139 Regular attendance at either school or work would also be mandatory.
140
The state will expect the acquittee to cooperate fully with the above directives, and to take an active, responsible role in preserving her own mental health. If the acquittee fails to do so, and she recidivates, the state will hold her criminally responsible, even though she may be insane at the time of the recidivist crime. Her criminal responsibility lies not in the commission of the crime itself, 141 but rather in her failure to take the necessary precautions to avoid going insane again.
Several courts have adopted a similar approach in dealing with epileptic drivers. An epileptic who is aware of her condition and suffers from a seizure while driving may be held liable for any resulting accidents.
142
An epileptic, of course, is not responsible in the tradi-137 See Rice & Harris, supra note 13, at 405 ("Alcohol has been found to be related to criminality and especially to violence in a number of . . . studies." (citation omitted)).
138 See SPEAKING, supra note 52, at 8 (stating that substance abuse can both exacerbate the symptoms of, and reduce the effectiveness of treatment for, schizophrenia Similarly, the acquittee should be held responsible because of her conscious failure to avoid the serious risk of becoming insane again and recidivating. Like the epileptic who is aware of her medical history, the insanity acquittee is deemed to be on notice of her potential mental instability, and she must take the appropriate steps to guard against it.
C. Exceptions to the Proposal
Under my proposal, not all insanity acquittee recidivists will be considered criminally responsible. To be deemed nonresponsible, and thus to be able to assert the insanity defense, an acquittee must have (1) rigorously abided by her prescribed treatment regimen yet decompensated, (2) lapsed from the treatment regimen through no fault of her own, or (3) committed a crime which truly was not foreseeable.
Although it is true that medication noncompliance is the primary reason that mentally ill individuals relapse, 144 a person's mental condition may deteriorate for an array of inexplicable reasons. Antipsychotic medication is extremely effective in treating most psychotic disorders, but it is not foolproof. Thus, an acquittee may suffer a relapse even though she consistently takes her medication.
145 If the acquittee can successfully establish that she rigidly adhered to her course of treatment, yet still mentally deteriorated, she will be able to assert the affirmative defense of insanity.
noring a foreseeable risk to recover on a claim of negligence if the condition is untreated or the driver ignores his physician's warnings or advice."). The second exception requires an insanity acquittee to demonstrate that she is not responsible for her failure to follow her treatment regimen. Take, for example, the following scenario: the acquittee is involved in a severe car accident and is hospitalized. The hospital doctors negligently fail to provide the acquittee with her antipsychotic medication, despite her requests for it. The acquittee quickly begins to decompensate and by the time she is released from the hospital she has lost all insight into her disorder and no longer believes that she needs medication to function properly. Under such circumstances, the acquittee is truly not responsible for her noncompliance, and she would be able to raise the insanity defense.
Finally, if an insanity acquittee commits a crime that she could not have reasonably foreseen to be a consequence of decompensation, she cannot be deemed criminally responsible. An acquittee recidivist, like an epileptic driver, should only be held responsible for the consequences of actions she could have foreseen and taken steps to prevent. Thus, an insanity acquittee who knows that she is prone to commit petty theft while insane should not be expected to foresee that she might commit murder while insane. If an insanity acquittee commits such an unforeseeable act, then she may not be held responsible and should be able to rely on the insanity defense.
D. How to Implement the Proposal
For my proposal to operate effectively in practice, several important changes would have to be made to our current criminal justice and PIAC systems. First, each acquittee released from PIAC would have to receive a detailed treatment regimen, outlining the specific medicines that she is to take and the psychiatrists and/or psychologists she is to meet with on a regular basis. 146 The acquittee's personal risk factors would also have to be determined and carefully explained to her so that she would be able to avoid them. 147 Second, states would have to take a more active role in providing insanity acquittees with post-release mental health care services. An acquittee can only adhere to her treatment regimen if a high-quality, accessible regimen is firmly in place. The state, therefore, will have to 146 Currently, only acquittees who are conditionally released receive such instructions upon release. See supra Part II.A.2.
147 See supra notes 137-40 and accompanying text (pointing to alcohol, nicotine, and poor school or work attendance as risk factors).
ensure that it provides acquittees with the follow-up care they need in order to preserve their mental health.
148
Finally, the provision of mental health care services in prison would have to be significantly enhanced. Although a substantial number of prisoners are mentally ill, 149 they often fail to receive the necessary psychological treatment in jail. If my proposal were implemented, an even larger number of those suffering from mental disorders would be incarcerated. Although imprisoning such offenders incapacitates them and attaches criminal responsibility to their actions, it fails to adequately treat their mental illnesses. If the mental illness is not properly treated, the dangerousness and mental instability of the acquittee will most likely not be alleviated, and the recidivism problem may be exacerbated. Thus, prisons will have to ensure that inmates are regularly receiving the appropriate antipsychotic medication.
150
One potential criticism of my proposal is that prisons will become overburdened with psychotic inmates with whom they are not equipped to deal. The most reasonable way to manage this problem is to treat an offender initially while she is in an acute psychotic state in the hospital. It should not take long to stabilize her, particularly because an effective treatment regimen was previously developed for her during PIAC. Once she has been stabilized, she can then be transferred to the prison, where she will continue to receive her regular course of antipsychotic medication.
E. Constitutionality of the Proposal
Withholding the insanity defense from certain acquittee recidivists is constitutional because (1) the Supreme Court has never held that the insanity defense is constitutionally mandated, 151 and (2) Unlike the complete abolishment of the insanity defense and the GBMI verdict, my proposal recognizes that the insanity defense is a valid affirmative defense that first-time offenders are entitled to assert. The insanity defense properly recognizes that if an individual's mental illness sufficiently deprives her of the capacity for rationality, then she is not criminally blameworthy for her resultant actions. My proposal is consistent with the basic assumption that the nonresponsibly dangerous should not be subjected to criminal blame and punishment.
Rather, my proposal recognizes that certain insanity acquittees (i.e., those adjudged sane upon their release from PIAC) must be compelled to take responsibility for their mental health in the interest of public safety. Therefore, sane acquittees who willfully fail to abide by their treatment regimen are responsible; if their mental decompensation is a result of their deliberate acts or omissions, then criminal blame and punishment are in fact appropriate.
IV. CONCLUSION
It is often contended that "a vital function of the 'forensic mental health system is the safe release, after confinement and inpatient treatment,'" of insanity acquittees. 152 The current state of insanity acquittee jurisprudence, however, requires the release of acquittees after they are either no longer mentally ill or no longer dangerous.
153
Thus, whether or not the acquittee may be safely reintegrated into soemphasized that states have broad discretion in defining the substantive elements of their crimes and affirmative defenses. In Leland v. Oregon, the Court declined to constitutionally require a particular version of the insanity defense and upheld a statute that placed the burden of proving insanity beyond a reasonable doubt on the defendant. 343 U. S. 790, 798-90 (1952) . In Powell v. Texas, the Court again stressed that states enjoy great flexibility in developing substantive criminal law doctrines. 392 U.S. 514, 535-36 (1968) . Justice Marshall further cautioned in Powell that "[n]othing could be less fruitful than for this Court to be impelled into defining some sort of insanity test in constitutional terms." Id. at 536. Marshall's sentiment was later echoed by Justice Rehnquist in his dissenting opinion in Ake v. Oklahoma: "It is highly doubtful that due process requires a State to make available an insanity defense to a criminal defendant . . . ." 470 U.S. 68, 91 (1985) (Rehnquist, J., dissenting ciety may not always be the determinative factor in a release decision.
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An insanity acquittee's adherence to an appropriate regime of medication is vital in preventing recidivism. 155 Therefore, in order to minimize post-release acquittee recidivism, medication compliance must be ensured. The current methods adopted by states to deal with this dilemma are impractical, inequitable, or unconstitutional.
My proposal is a more appropriate method of dealing with certain insanity acquittee recidivists than is rehospitalization. First, there are distinct differences between incarcerating an offender and committing her to a state mental institution. 156 In the case of imprisonment, the offender is deemed criminally responsible; in the case of hospitalization, she is not.
157
To the extent that one believes criminal responsibility reflects society's judgment of a person's moral blameworthiness and culpability, this distinction is important. Under my proposal, the acquittee should be forced to take a certain degree of responsibility for her own mental health. If she willfully fails to do so, she should not receive the benefit of the "not guilty" verdict.
Additionally, permitting only the truly nonresponsible recidivists to employ the insanity defense may deter acquittees more effectively than the threat of rehospitalization and thereby reduce acquittee recidivism. If an acquittee is aware that failure to take her medication may result in imprisonment, she may be more inclined to abide by the prescribed treatment regimen. Although the threat of rehospitalization may also induce the acquittee to comply with her course of medication, the hospital is a more familiar environment for most acquittees and thus a less worrisome possibility.
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154 See, e.g., Foucha, 504 U.S. at 85-86 (holding that Louisiana had to release an acquittee who was no longer mentally ill, but still dangerous).
155 See supra note 44 (citing an argument on the importance of medication compliance 158 It is important to reiterate that my proposal is based on the assumption that at the time of her release from PIAC, the acquittee is sane and thus capable of rational thought. At that point in time, she is fully able to evaluate the advantages and disadvantages of continuing to take her medication.
